CREATING AN INTIMATE PARTNER VIOLENCE AGAINST WOMEN LEGAL THEORY*
Jenny Rivera** Thank you. 1 It is a pleasure to speak on this panel and to participate in this symposium. Professor Robson's work has had tremendous impact in many areas of critical legal analysis, and has challenged us to think in nontraditional ways about the law and legal jurisprudence.
2 It is thus appropriate that we honor her work today by actively engaging in discourse on her scholarship and the areas that she has explored through her work in a manner that is grounded equally in pragmatism and legal abstractions.
The focus of this first panel is the very broad topic of equality. What better place is there to challenge our legal constructs with praxis, rather than a discussion of the legal and social aspects of equality. As an initial matter, we must ask what is intended by the word "equal" and the legal concept of "equality." Certainly, it implies more than the same treatment-or mistreatment. Law, 1993. 1 My appreciation to the generous research assistance of Associate Law Library Professor Raquel Gabriel and my student research assistant Christine Zielinski. My thanks also to the New York City Law Review for hosting the Symposium and inviting me to participate on this panel. I am also most grateful to Professor Ruthann Robson for her tireless work in furtherance of a more just society. I am, however, especially thankful to her for being a generous colleague who has placed the professional interests of her fellow teachers and of our students at the top of her list of priorities! 2 For an overview of Professor Robson's work and its significance as it relates to a variety of jurisprudence sectors, see generally Ruthann Robson Symposium (Nov. 5, 2004) Feminist and Critical Race Theory, 1991 DUKE L.J. 296, 296-300 equality as a legal construct cannot be simply about sameness without a consideration of how individuals and distinct community circumstances are not, and may never be, the same. My conclusion that individual and community circumstances may never be the same is based on a recognition of our political, social, and cultural realities, as well as my hope that differences among people can be a point of celebration rather than a foundation for unjust results. Equality is instead a principle that must be derived from, and by, experience. 4 The topic for this panel should be what, and whose, experiences have been the focus of our equality principles and how that served our goal of shaping a just society.
My comments are limited to the application of certain equality principles to intimate partner violence against women-a topic in which Professor Robson did groundbreaking scholarly work on intra-lesbian violence.
5 My comments also focus specifically on Latinas and draw from my work on intimate partner violence within the Latino community. 6 This work suggests that the efforts to address intimate partner violence against Latinas share common elements with Robsonian legal theory and critique on the limits of (1991) I define Robsonian legal theory as a theoretical methodology that reflects Professor Robson's thoughtful and thought-provoking approach to law and legal studies and which engages the reader in an analysis grounded in the reality of the subject matter and the practical implications of various legal approaches. Professor Robson's lesbian legal theory is thus grounded in the real experiences of lesbians and the political and legal consequences of adopting laws and remedial frameworks, both defined by and intended to apply to heterosexual communities. Thus, she challenges the reader to consider an analysis that is fundamentally based on the validity and vitality of lesbians qua lesbians, nothing less. Robsonian legal theory recognizes that comparisons are veiled attempts to accommodate lesbians and lesbian life to appease heterosexuals and non-lesbians. Such accommodation is ultimately disastrous for lesbians and legal theory.
A recurring theme in Robsonian legal theory is the irrelevancy or inapplicability of hetero-relational and/or feminist concepts in considering intra-lesbian violence.
8 Similarly, Latinas and other women of color have challenged feminists and various actors within the legal system to reevaluate, restructure, tear down, and structure anew intimate partner violence legal theories, responses and remedies.
9
I agree with Professor Robson that the current legal system and its foundational legal abstractions are ineffective and improperly suited to address the needs of the particular women of whom we respectively speak.
10 I share Professor Robson's concerns about how the law and legal theory is designed and applied. Thus, a reconsideration and an appropriate defining and structuring of the experience of intimate partner violence in the lesbian community, the Latino community, and within the Latina lesbian community is needed and must come from the work of members of these respective communities.
11
In a truly Robsonian way, Latinas have questioned the applica- bility of legal and feminist jurisprudence that has focused on criminalization of battering, with its attendant enhanced penalties and mandatory arrests policies, short-term shelter systems and networks which are fashioned in crisis-mode response, rather than long-term empowerment models, and the compartmentalization of services which fracture and balkanize families. 12 These challenges have been based on the experiences, lives, and deaths of Latinas and the experiences of their family members and the Latino community. 13 For example, their emphasis has been to reject an approach that unquestioningly accepts the benefits of criminalization, without also considering its dangers and potential for creating or causing violence.
14 At the same time, however, Latinas accept the need for a certain level of law enforcement and civil legal intervention.
15 Nevertheless, Latinas question what type of intervention and law enforcement is appropriate, and the terms of such intervention. Just as Professor Robson has critiqued law enforcement and certain legal approaches, and identified harm that has resulted to lesbians from the application of these legal efforts, 16 Latinas have questioned the wisdom of over-reliance on state law enforcement policies for a community long exposed and subjected to police brutality and officially sponsored neglect. 18 Latinas have also challenged the shelter system and service provision networks as alienating and at times inaccessible.
19 Latinas have observed and experienced shelters that deny access based on language, ethnicity and/or immigrant status; it is a system that continues to lack sufficient bilingual/bicultural staff, and often demands of survivors that they sever ties with their communities.
20
Latinas fear that a shelter system that fails to represent the aspirations, hopes, desires, and realities of Latinas as they live in the United States will do harm to Latinas. 21 This model is one that Latina advocates have struggled to navigate and mediate, while demanding equal access to shelters and battered women's service programs.
A doctrinal legal framework contextualized by experiential discourse provides an opportunity to analyze the constituent elements of equality and equalness. In contrast to an approach that defines equal as "same treatment," a more discursive approach constructs equality from within a community's reality, and on the basis of shared and individual experience.
22
The latter approach is based on a community's history and socio-political interactions within society as well as an individual's life. This equality does not occur in a vacuum because on some level it is a reaction to externalities. However, this construction of equality challenges us to formulate the idea of "equality" as more than solely a response to inequality, but rather as a concept and an experience that has its own foundation and meaning. The challenge then, is to reject essentialism and relativism not for its own sake, but because equality's doctrinal and analytic roots are of a different genus.
Professor Robson has asserted that a lesbian legal theory of intra-lesbian violence is not about separation from a patriarchal legal system, or a rejection of the relevance of lesbianism within such a legal system.
23
She posits that a lesbian legal theory of intralesbian violence should and must recognize lesbianism as lesbianism, both by the legal system and by those actors responsible for the movements that shape the legal system and legal doctrine.
24
In full Robsonian form, Latinas have also rejected essentialist model approaches to intimate partner violence. Latinas have questioned and eschewed approaches that suggest all women experience intimate partner violence the same or in significantly similar ways, except Latinas experience it in Spanish. 25 Latinas have been constructing a battered Latinas' movement, not a Latina battered women's movement.
A battered Latinas' movement demands the recontextualization of existing civil and criminal remedies and legal reforms in order to investigate the propriety of remedies not dependent on state intervention. Such a movement responds to concerns of Latina survivors based on their experiences as those experiences are articulated by Latinas. From this movement's vantage point we may consider shelters as potentially isolating and alienating places for many Latinas because they lack bilingual/bicultural staff. 26 Similarly, we may find a rational basis in a Latina's decision to continue her relationship with the batterer, while simultaneously focusing on ways to end the battering but not the relationship. 27 We may also find logical reasoning in a Latina's choice to remain with the batterer rather than face potential violence from law enforcement and judicial and/or immigration officers. Thus, we would seek to develop legal responses and legal analyses that are based on these choices and realities as described, and lived, by Latinas, not through some other person's or group's analysis of these experiences and choices.
As we consider this approach to or definition of an "equality project," we would recognize that the "domestic violence" movement is English language-centered and unicultural. It is a movement that has centralized criminalization while it has observed continued victimization of survivors. It has observed aspects of our current judicial system that works best when survivors acquiesce through assimilation and acculturation. 28 It is a movement that demands that Latinas adopt criminalization and law enforcement tactics and the primacy of separation from a batterer and a community.
29
For any individual Latina any or all of these approaches may be optimal, but current approaches cannot work as a remedial framework for a community without consideration of the reality of the experiences and desires of Latina survivors. Cultural sensitivity does not grasp the concept of developing response systems that are able to acknowledge the needs of a community under attack from external efforts, as well as the sense of isolation that a Latina survivor feels in her own home when the attacker is from her community. Stereotypes and caricatures are inappropriate and guided by racist and xenophobic misconstructions of Latino lives.
Where does this leave us? Let me close by noting some responses that Latina advocates have promoted or are considering. I provide this brief description so that we can fully engage in a Robsonian critique of the potential value and costs of these responses.
The first, of course, is the sufficient staffing of all intimate partner programs with bilingual/bicultural staff. quate staffing is part of redesigning shelters-philosophically and administratively. It requires a willingness to recognize that certain currently applied models and strategies are not working for everyone because they are not best suited for everyone. It requires recognition that the United States has always been a non-monolingual society and that if we wish to provide women with services in a setting conducive to securing them with a safe environment that facilitates empowerment, we must respond to linguistic as well as other needs.
A second area of focus is on the Latina's family and the usefulness of batterer programs. This requires an understanding that children are central figures in many women's lives. Nevertheless, it may be seen as decentralizing our focus from women to children and men. This may appear as centering the male experience and, thus, counter to feminist doctrine. However, to the extent the emphasis on children and the batterer comes from women, then perhaps we need to explore the possibility that it is no less feminist to consider these other important matters and persons if it addresses women's requests regarding their needs and choices. It may very well facilitate a discussion about male and female roles within the family and the impact of violence upon the family unit.
Part of the discourse yet to be fully explored is how we address these concerns with limited resources, when we must ensure the availability of services to protect women first, and avoid the deprioritization of women and their safety while attempting to "rehabilitate" men.
Third, there must be a community response, and not an individual response, to intimate partner violence. Community in this sense does not mean solely the extant larger "community," but rather the local community of women who may share and understand particular mores and norms associated with their own insular community.
Fourth, there must be ongoing education of the community, advocates, and lawyers on immigration laws and their application to women and their batterers. The role of immigration law and policy is without question of great importance to immigrant battered women, and is even more critical post September 11, 2001 and November 4, 2004, because current immigration policy and reform is developed in a crucible of fear and undisguised resentment for those who are immigrants of color or from countries designated "unfriendly" or "terrorist havens."
Despite the importance of immigration laws and policies to the lives of Latinas, it is also important to recognize that many Latinas are not undocumented immigrants, but are indeed citizens under the law. Nevertheless, many of these women are treated by law enforcement officials as women without rights afforded other citizens simply because they are associated with a community that is labeled solely as immigrant or non-citizen and, for some, less valuable. It is important to acknowledge this disparate treatment based on community association and disassociation as we construct an understanding of battered Latinas and the complexities of the issues involved in representing these women. Fifth, we must work from the non-negotiable position that this struggle for equality is part of a larger justice project and should not be decoupled from other struggles for equality and social justice. While each discreet struggle has a value and capital worth recognizing and building upon, we must accept the multivariated aspects of our struggle to end interpersonal violence. This antiviolence struggle is not only a feminist project because, as so many authors and other advocates have described, it is a struggle that replicates the racialized society it represents. It is also not solely an anti-discrimination project because it is clearly grounded in responses to gendered societal as well as individual violence. It is also a struggle about how the law recognizes the impact on interpersonal violence, gender and sexuality, and society's perceptions about "domestic violence" and women. It is no surprise that Latina domestic violence advocates and other feminists working on interpersonal violence are labeled "anti-men" and/or "lesbian" in an attempt to categorize advocates as somehow "outside the mainstream" and vulnerable to marginalization. Such labeling is, of course, another form of violence-one geared to undermine and divide us. It is accomplished through threats, intimidation, and derailment from our central focus on violence done on women by intimate partners. To avoid the current tensions amongst communities we must reject efforts that seek to separate us into those who are "accepted" and those who are outsiders.
In closing, I give public thanks to Professor Robson for all of her work. Latinas, and other women-lesbians and non-lesbians alike-have benefited from her work. The urgent call behind Robsonian legal theory inspires us to be "Presente," which is for us to say that we are here and we are here to stay.
Thank you.
